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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 28th day of January, 2002

JANE F. GARVEY,
Admi ni strator,
Federal Avi ati on Adm ni stration,

Conpl ai nant ,

Docket SE-16272
V.

PH LI P J. FRANK

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent, pro se, has appealed fromthe oral initial
deci sion of Administrative Law Judge Wlliam R Millins, issued
at the conclusion of an evidentiary hearing held on June 12,
2001. B By that decision, the |aw judge affirned the

Adm ni strator’s energency order of revocat i on? of respondent’s

'An excerpt fromthe hearing transcript containing the
initial decision is attached.

’Respondent wai ved the expedited procedures applicable to an
energency order of revocation.
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mechani c certificate for violating section 65.23(b), 14 CFR Part
65, of the Federal Aviation Regulations (FAR).H As di scussed
bel ow, respondent’s appeal is denied.EI

The Adm nistrator’s order alleges as foll ows:

1. You are now, and at all tinmes nentioned in this

docunent were, the holder of Mechanic Certificate No.

439172683, with Airframe and Powerpl ant ratings.

2. At all tinmes nentioned in this docunent, including

February 16, 2000, you were enployed by Delta Air Lines
as a nechanic.

3. The performance of aircraft maintenance or
preventive mai ntenance duties is a safety-sensitive
function under 14 CFR pt. 121, app. |, 8 Il1.E of the

FAA s regul ation.

4. As the holder of a FAA nechanic certificate
exercising the privileges of that certificate, you were
required to submt to randomdrug testing under Delta
Air Lines’ Antidrug Programin accordance with 14 CFR §
65.23 and 14 CFR pt. 121, app. | 88 IIl.E and V.C

5. On or about Decenber 23, 1999, you were selected
for random drug testing, which was to be conpl eted
during the first quarter of cal endar year 2000.

6. On or about February 16, 2000, M chael A. Putnam
notified you to report for drug testing at Delta Ar
Lines, Dept. 953, Dallas/Ft. Wrth International

3FAR § 65.23 provides, in pertinent part, as follows:

8 65.23 Refusal to submt to a drug or al cohol test.

* * * * *
(b) Refusal by the holder of a certificate issued under
this part to take a drug test required under the
provi sions of appendix | to part 121 or an al cohol test
requi red under the provisions of appendix J to part 121
is grounds for--

(1) Denial of an application for any certificate
or rating issued under this part for a period of up to
1 year after the date of such refusal; and

(2) Suspension or revocation of any certificate or
rating issued under this part.

*Respondent filed a brief on appeal and the Adninistrator
filed a reply.



Airport.

7. On or about February 16, 2000, you reported to the
collection site as ordered and provided a urine sanple
to the collector, Mchael A Putnam

a. In your presence, M. Putnam placed the
specinmen into two bottles and seal ed both bottles with
t anper - evi dent seals on each of which was printed
Speci nen 1 D No. 06842293.

b. You initiated [sic] and dated the seals on the
two speci nen bottles containing the specinen you
provided to M. Putnam

c. In M. Putnanmis presence, you signed the
Federal Drug Testing Custody and Control Form upon
whi ch was printed Specinmen | D No. 06842293, stating:

| certify that | provided ny urine specinen to the
collector; that | have not adulterated it in any
manner; that each specinmen bottle used was seal ed
with a tanper-evident seal in ny presence and that
the information provided on the formand on the

| abel affixed to each specinen bottle is correct.

8. On or about February 22, 2000, LabOne’'s analysis
confirmed the presence of pyrldlne in your urine
speci nen, Specinmen |ID No. 06842293, and reported “No
Test.”

9. On or about February 24, 2000, WIliam H Whal ey,
MD. (Delta Air Lines’ Medical Review Oficer),
verified the presence of pyridine in your urine

speci nen and reported an adul terated speci nmen for
Speci men 1 D No. 06842293 (Philip J. Frank).

10. At all tinmes nentioned herein, 14 CFR pt. 121,

app. I, 8 11, provides that refusal to submt to a drug
test neans that an individual failed to provide a urine
sanple as required by 49 CFR pt. 40, without a genui ne
inability to provide a specinen (as determ ned by a
medi cal evaluation), after he or she has received
notice of the requirenent to be tested in accordance
with 14 CFR pt. 121, app. |, or engaged in conduct that
clearly obstructed the testing process.

11. By adulterating your specinen, as described above,
you engaged in conduct that clearly obstructed the
testing process under 14 CFR pt. 121, app. |, 8 II.

12. Because under 14 CFR pt. 121, app. |, 8 Il, you
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engaged in conduct that clearly obstructed the testing
process, your conduct constitutes a refusal to submt
to a drug test required under 14 CFR pt. 121, app. |, 8
V. C
The | aw judge upheld the revocation order in its entirety,

finding that the Adm nistrator proved the allegations by a

preponderance of the evidence. He found the testinony of the

Adm nistrator’s six witnesses to be credible and convincing as a

means of verifying the testing process and chain of custody.

On appeal, respondent clains that his response to the
Adm ni strator’s discovery request and interrogatories were not
adequately consi dered at the hearing, nost specifically his
argunent that various |abs, including LabOne (the |ab where his
speci nen was tested), had in the recent past been accused, albeit
in circunstances unrelated to his case, of engaging in “inproper
conduct” and, that, given the shadow of these accusations, his
test results should not be viewed as accurate. Respondent
further argues against the reliability of the testinony provided
by the Adm nistrator’s expert w tnesses.

At the hearing, the Adm nistrator offered the testinony of
the coll ector who received respondent’s urine sanple on February
16, 2000. He described the procedures that were followed at the
collection site, including his actions in splitting the sanple,
sealing and | abeling the bottles, and packagi ng the specinens for

shipmant.EI

Dr. Lance Presley, Senior Vice President of Toxicol ogy at

®Respondent contests neither the testing procedures nor the
chain of custody. Tr. at 24, 51.
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LabOne, then testified regarding procedures the |ab follows
routi nely when testing speci nens and, specifically, those that
were used to test respondent’s specinen, based on the records of
t hat analysis.EI He al so discussed the lab’s certification under
the National Laboratory Certification Program the initial
screeni ng process of specinens, the calibration of machines, and
t he gas chromat ograph mass spectroneter test, in both general
terms and those specific to respondent’s sanple. He expl ai ned
that respondent’s sanple tested positive for pyridine, a
conponent of pyridiniumchlorochromate, and that this test was
performed twce. Dr. Presley further stated that pyridine is a
substance that does not occur naturally in the human body, is not
normal Iy found in human urine, and is commonly used as an
adul terant to mask drugs.

Dr. WIliam Whal ey, the Medical Review Oficer for Delta at
the time of respondent’s drug screening, testified regarding his
review of respondent’s test results, explained how pyridine can
be utilized as an adulterant, and discussed the high reliability
of the tests perforned on respondent’s specinen. Lastly, Dr.
Davi d Kuntz, an experienced forensic toxicologist, reviewd the
docunentation of tests perfornmed on the speci nen and opi ned t hat

the tests were forensically valid. He described the tests,

®Respondent argues that Dr. Presley’s testinmony should be
di scount ed because LabOne did not enploy himat the tine the
specimen was tested. Dr. Presley testified, however, to the
detailed records of the tests perforned, the neaning of the
results obtained, and the general testing procedures that are in
pl ace at the | ab. Respondent presented no evidence to contradict
Dr. Presley’s testinony or to cast doubt on its reliability.
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expl ai ned how pyridine is detected, and di scussed adulterants
that contain it. He also explained the differences between
validity testing (the testing criticized in the docunents
subm tted by respondent with his discovery responses) and the
testing that had been perfornmed on respondent’s specinen. He
noted that they are conpletely different tests.

On appeal, respondent identifies no issue warranting a
reversal of the initial decision. At the hearing, he testified
in his owm defense, stating basically that he had never used
drugs, did not adulterate his urine specinen, and had no i dea how
it could have becone adulterated. He speculated that the |ab
must have made an error, but offered no evidence or other
testinmony. He conplains now that the | aw judge did not consider
docunents he included in his response to the Adm nistrator’s
interrogatories.IZI We disagree. The | aw judge repeatedly asked
the w tnesses about any problens Delta may have had with LabOne,
and testinmony was elicited fromtwo w tnesses regarding validity

testing and how it differed fromthe type of testing perforned on

"These documents, which respondent al so attached to his
appeal brief, are extraneous and irrelevant to the issue in this
appeal, nanely, whether the |law judge justifiably determ ned that
a preponderance of the evidence before himsupported the
Adm nistrator’s charge that respondent adulterated his urine
speci nen. None of the docunents he attached has any bearing on
that issue. He did not supply at hearing or otherw se any
information that would tend to show that his sanple was tested
i nproperly or that the test produced erroneous results. Notably
absent is evidence of any duplicate tests perforned on the second
half of the split sanple. It appears that the remaining sanple
remai ns untested. Wen the | aw judge queried respondent
regarding testing of the split sanple, respondent said that he
never asked about it. Tr. at 24. Dr. Presley testified that the
second half of the sanple was still preserved at LabOne. Tr. at



respondent’ s speci nen.

In sum we see no basis to disturb the |aw judge’ s deci sion,
which is anmply supported by the preponderant evidence. As such,
revocation of respondent’s airman certificate is warranted. See

Adm ni strator v. Lybyer, NTSB Order No. EA-4822 (2000);

Adm nistrator v. Krunpter, NISB Order No. EA-4724 (1998).

ACCCORDI N&Y, IT IS ORDERED THAT:

1. Respondent’ s appeal is deni ed;
2. The initial decision is affirned; and
3. The emergency order of revocation is affirnmed.

BLAKEY, Chairman, CARMODY, Vi ce Chairman, and HAMVERSCHM DT,
GOGALl A, and BLACK, Menbers of the Board, concurred in the above
opi nion and order.

(..continued)
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